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Unto the + Right Honourable the Lords "of Council and Seſſion, 
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ALEXANDER Earl of GarLoway, © 
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James Trail younger of Hobiſter, Thomas Macken- 
zie of Groundwater, David Covingtrie of New- 
arkz Mr. Robert Scola of Hunton, Miniſter at 
- S$rronſa, and others, Heritors and Udalers of the 
Iſlands of Orkney, 


Humbly heweth, | 


HAT the INands of Orkney and Zetland were 
anciently ſubject to the Dominion of Norway, till 
the Reign of King James HI. of Scorland, when 
they were granted to the King of Scor/and, but 
they enjoyed their. own: Law's and Cuſtoms, being the ſame 
with thoſe of their Mother- Country for many Years thercat- 
ter; they had their own Senate or Lewting. their own Book 
of Law, agreeing with the Laws of Norway; they had their 
great Foud or, Lagman as in Norway, and as there they had 
their Sub-fouds, Lagreatmen, the Members of the High- foud's 
Council, called Raadmen ; their Lands were allodial, and none 


of them held by feudal Tenures, paying _y an annual Tri- 
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bute or Land-tax to the Sovereign, called t, Stent or Ta- 
xation, the fame as in Norway, and like this too they had 
their Weights, viz. Mark, Byſmer, Pund, Liſpund or Sect. 
teen, and the weighing Inſtruments, the Byſmer and Pundar, 
all peculiar to theſe Iſlands, and Norway and Icelaud. and 
the Feroes Norvegian Provinces, and the Nor/e Language, 
all which will more particularly appear from an Appendix ſub. 
joined. | 

The Weights in theſe Iſlands have for very many Years paſt 
been in an uncertain and fluctuating State, ſo that they have 
never been at one for any conſiderable Time, nor have the 
Weights and weighing Inſtruments agreed with one another 
throughout Orkney and Zetland at any one Time ever ſince 
they deviated from the original Standard; and ſuch has been 
the Growth of the Weight, after many Changes up and down, 
that the Mark which was in Or4zey, (as can be proved by the 
moſt certain Evidence) of the Weight of 8 Ounces, as it al- 
ways was, and to this Hour is, of this Weight in Norway, 
the Mother-Country, from whence the Weights and weighing 
Inſtruments of Orkney are derived, at preſent is no leſs than 
20 Ounces Weight, as the Earl of Morton ſays, and claims 
it, and the other Weights of Setteens or Liſpunds, and all a- 
bove, which are Multiplies of the Mark, the Root of the 
whole, haye proportionally grown with the Increaſe of the 
Mark; and as the Feu and other Duties, which the Heritors 
in Orkzey are liable to pay to the Earl of Morton, whether 
conſiſting of Meal, Bear, Butter, or other Rent in Kind, are 
all paid, and delivered by Weight, they are become extreme- 
ly burdenſome, and grieyous to the Heritors, who, by means 
of the Increaſe aforeſaid, are now made to pay in Proportion 
as five is to two; ſo that now they pay what in Reality is 
five Marks of Weight, in place of every two Marks of Weight 
that can of Right be demanded of them. 
Beſides the Feu-duties, or what, in the Language of thoſe 
Iſlands, is called the Land- Mail, to which only thoſe * 
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Feu Rights are liable, and beſides the Teinds, the whole Heri- 
tors of Orkney were in ancient Times liable to pay a Land- tax. 
which is called Sat, which Taxation they paid to the King of 
Norway, while the Lordſhip of Orkney and Zetland made a 
Part of the Dominion of Norway, and they continued liable 
to pay the fame Taxation to the Crown of Scotland from the 
Time that thoſe Iſlands, upon the Marriage of King James 
III. with a Daughter of Denmark, were ceded to the King 
of Scotland; and this Land tax or & at was paid in Oil, Bear, 
Sc. in Kind, by Weight, in the ſame Manner that the Feu- 
duties, after the ſame were introduced into theſe Iſlands, came 
afterwards to be paid; and conſequently the Tribute or Taxa- 
tion called Sat grew apace with the Growth of the Weights 
in Orkney. © | | 
Before the Year 1667, the voluntary Supplies granted al- 
moſt every Parliament for the Exigencies of the State, out of 
the Lands in Scorland, were levied by Taxation in Propor- 
tion to the old Extent, excepting what was raiſed upon the 
Church, which was levied from the Biſhops, Abbots and o- 
ther Clergy, conform to their taxed Roll, whereof they re- 
lieved themſelves at the Hands of their Feuars, by a Stent 
impoſed by them ratcably within their ſeveral Benefices or 
Territories; but as the Udalers of Orney paid their Hat or 
Taxation conform to antient Cuſtom, no Part of theſe Land 
Taxations were ever exacted from them. The Lands of theſe 
Iſlands are not to be found in any of the Tax-rolls, nor were 
their Lands ever extended ſo as there could be any Levies 
from them, conform to the old Extent, which in theſe Coun» 
tries never exiſted. | | 
In the Year 1667, when by an Act of the Convention 
of the Eſtates of Scotland, a Supply was granted to the Crown 
upon the Land, to be levied by way of Ceſs, in Proportion 
to a Valuation of the Lands made lately before, the Iſlands of 
Orkney and Zetland, which were included in the Valuati- 
on, were alſo charged with a Proportion of this Supply, _— 
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has been continued to be granted almoſt conſtantly every Vear 

ſince that Time; and as this was only a Change of the Form 
or Rule for levying the Land-tax, as the ſame ceaſed to be 
granted or levied in Scotland by the Rule of the old Extent, 
which gave Place to the new Method of raiſing the ſame by 
the Valuation; ſo for the ſame Reaſon the Mat, or old Taxa. 
tion, in theſe Iſlands, raiſed upon the Penny Lands, Sc. gave 
Place to the new Method of levying the Land-tax there, con- 
form to the valued Rent, ſo that the St or Taxation could 
no longer be raiſed there in the old Form. 

Notwithſtanding whereof, the Family of Morton has been 
in Uſe of demanding and exacting the at which they claim 
Right to. while at the ſame Time the Heritors are liable to 
pay the Land-tax to the Publick, which is levied from them 
conform to their valued Rents, in the ſame Manner that it is 
raiſed in other Parts of Scotland, whereby the Heritors in 
thoſe Iſlands are ſubjected to a double Land-tax. | 

In theſe Circumſtances, your Petitioners the Earl of Gallo- 
Way, and other Heritors of Orkney, have commenced a Pro- 
cels againſt the Earl of Morton. in order to a Rectification 
of the Weights as preſently uſed in Orkney, and to have the 
{ame reduced to the original Standard, and at the fame Time 
for declaring their Immunity from Payment of the Hat or 
Land-tax which they paid to the Publick, in Proportion, and 
conform to the Rule for Payment thereof throughout the 
Kingdom of Jcotland. . 

This Proceſs having come in Courſe before the Lord El. 
chies Ordinary, his Lordſhip on the 7th of July laſt, was 

leaſed, by his Interlocutor, to aſſoilzie the Defender from the 
Concluſion of Declarator with reſpect to the Skat-duty ; but 
before Anſwer as to the other Concluſions, he ordained the 
Purſuers to produce their reſpective Charters, ſuch of them as 
haye Charters, and thoſe that have none to depone as to theit 
having no Charters, and to give in a Condeſcendence as to 
the Way and Manner they are to prove their Libel, and to 
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duce the Vouchers and other Documents they are to inſiſt 
upon for proving thereof ; and by a ſubſequent Interlocutor 
of the 28th of 7auly, his Lordſhip granted Commiſſion of 
Conſent to the Stewart-depute of Orkney and his Subſtitutes 
for taking the Purſuers Oaths. | | 
In conſequence whereof, ſuch of your Petitioners as had 


Charters, have exhibited, or are ready to exhibite the ſame, 


and the reſt have deponed; and they have alſo given in a Con- 
deſcendence in the Manner directed by the Interlocutor. _ 

But with regard to the Sat, they preferred a Repreſentati- 
on to the Lord Ordinary, wherein they hoped to have made 
it appear to his Lordſhip, That the Hat was now ceaſed, 
and was no longer demandable. And, 244), That the Earl 
of Morton had no Right to the at by the redeemable Grant 
made to his Predeceſſor in the Year 1707, nor by the new 
Grant 1742, whereby the Crown's Right of redeeming theſe 
Iſlands from the Family of Morton was dilcharged and re- 
nounced ; and the Defender having put in a very elaborate An- 
ſwer, wherein ſeveral very material Things were, in the Appre- 
henſion of the Purſuers, miſtated, the Lord Ordinary was plea- 
ſed on the 11th of December laſt, to pronounce the follow- 
ing Interlocutor, The Lord Ordinary having again con/ider- 
ed the Repreſentation, with the Anſwers thereto, refuſes 
the Deſire thereof, in reſpect of the Anſwers, and adberes 
to the former Interlocutor. 

As the Caſe is new, and of conſiderable Conſequence to 
your Petitioners, they hope they will be forgiven for ſtating 
the Caſe ta the Lords, in order to a Review of the foreſaid In- 
terlocutors of the Lord Ordinary. 1407 5 

And they will obſerve, That the Word Skat in Norvegian 
Language ſignifies Tribute or Taxation, as will appear from 
ſeveral Paſſages in holy Writ, as contained in a Condeſcendence 
annex ed, and the Sat is ſpecially diſtinguiſhed from the Land 
Skyld or Land Duty, and that Ska? or Kot, wherever any of 
the Gothick Dialect is uſed, is always the Term for a Tribute or 

| | B Taxation 
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Taxation, as'in Sweden, 5 their King, who paid Tri. tc 
bute to the Pope, is by the Swediſh Hiſtorians called Shox A 
Konung or Rex tributarins upon that Account. k 
| It will allo be obſerved, That Torfæus the Hiſtorian of C 

_ theſe Iſlands relates, Jib. 11. p. 189, That when King Chr; 
flian of Norway gave up thoſe Iſlands to the King of Scorland, ¶ ce 
he ſent Letters to the Inſulars, requiring them to own the ra 
King of Scots, and to pay their Kat or Tribute to him; th 
and it is a Fact that is not diſputed, that the ſaid at for ſeve- mi 
ral Ages thereafter, was paid to the Crown of Scotland, and th 
was paid for ſome Time to the Earls of Orac), in virtue of il th 
ſpecial Grants thereof from the Crown, in the Reign of Queen pr 
Mary aud King James VI. and is at this Hour demanded by al 
the Earl of Morton, though without a Title under the Name it 
— CDT 6.55 60162 7 Burk eit 103 Ok 
It will be further obſerved, That the Lands in thoſe Iſlands, of 
when firſt ceded to the Crown of Scotland, were udal or al- ed 
lodial Lands, not held by any feudal Tenures, acknowledging A 
no Superior nor Vaſſalage, nor liable in any Feu or Superior ta: 
Duty or Caſualty ; that they continued in this State till after lev 
the Reformation, and thereafter in the Days of the Earl of the 
Orkney's Power, a very few of thoſe Iſlanders found it pro- the 
r to take Grants of Feu, and ſome others did the ſame, from ¶ wa 
the 1643, to the 1669, the Period of the Family of Morton's I fro 
firſt Grant: But a great Part of theſe Lands are to this Honr Ac 
poſſeſt by the Proprietors as udal Lands, and conſequently © nui 
are liable to no Duty, but to the Sat or Land- tax, which they I Ch 
do now pay to the Publick, as it is collected in the more mo- I an 
dern Form. 17 | 
And what will ſerve for a Proof that the Sat, as the Name If clue 
imports, is nothing elſe but a Tribute or Land- tax, is the an- ¶ the 
cient Rentals of Orkney, wherein the at is always ſtated in tior 
the firſt Place, and ſeparate from the Land Mail or Feu-duty, I for 
which is always ſtated by itſelf, juſt as in Norway; the Skat, was 
and Land Sky/4 are diſtinguiſhed, the firſt being the Taxation ¶ any 
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to the Sovereign, and the other the Tenants Farms or: Rent. 
And the fame Diſtinction of the Sat from the Land- mail. is 
kept up and obierved in the Books of the Farmers and Crown's 
Chamberlains of thoſe Iſlands. | 
It was alledged for the Earl of Morton, that this Shat was 
conſtantly paid every Year, whereas the Taxation was only. 
raiſed eight Times in the Courſe of 200 Years; and therefore 
the Kat and Taxation could not be the ſame: But, with Sub- 
miſſion, the Argument concludes nothing; it was not the leſs 
the Land - tax that it was conſtantly and yearly paid, without 
the Formality of a new [mpoſition ; it was with the ſame Pro- 
priety a Land Tax, as what is now conſtantly and yearly paid, 
although granted yearly by Parliament. At the ſame Time 
it is not true that we had only eight Taxations in 200 Years ; 
Taxatiens were very frequent, as appears from the Records 
N Parliament, although few of the Taxation Acts are print- 
66. b ' 
And it is real Evidence that the at was conſidered as theLand- 
tax; that the Taxation when granted by Parliament was never 
levied in Orkrey, further than that the at was paid: Nor could 
the Rules of the Acts of Parliament for the Taxation apply to 
theſe Iſlands, where there was neither old nor new Extent: It 
was not that it was intended to exempt Orney and Zetland 
from all Taxations, that they were not included in the Taxation 
Acts; for by the Act of Parliament 1661, for raiſing an An- 
nuity of 40,000 d. Sterling yearly for the Lifetime of King 
Charles II. by an Impoſt upon Wines, Tobaccos, Sc. and 
an Exciſe upon Beer, Ale, Aquavitz, and; ſtrong Waters, 
Orkney is included as well as the reſt of the Kingdom is in- 
cluded, and bears its Proportion; and yet by the Act of 
the Convention of the Eſtates of Scotland. granting a Taxa- 
tion upon the Land, Orkney and Zetland was no more liable 
for this Taxation, than they were for former Taxations. There 
was no Rule eſtabliſhed by this Act of Convention for rajing 
any Part of the Taxation in theſe Iflands ; they continued ſti 
to 
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to be ſubject to the yearly Payment of their Sat as be. 
fore. ; = 96 111 
It was ſaid for the Earl of Morton, That Orkney and Zet. 
land were ſubject to the Payment of the Taxation 1633; 
and to prove this, he obſerved that this Parliament laſted but 
a few Days, the King himſelf —_ preſent, and in haſte to 
go away; that there was a Commiſſion of Parliament, as it 
might be called, directed to the Lords of Secret Council, to 
conſider and try the Neceſſity, Equity or Expediency of ſuch 
Articles or Petitions as might be tendered to them, and to deter. 
mine thereanent, as they might think expedient, and ordain- 
ing the Decreets, Statutes and Ordinances to be made by the 
Council anent the ſaid Particulars and Petitions, or any of 
them, to have the Strength, Force and Effect of a Sentence 
and Act of Parliament, which the Earl obſerved was a De— 
vice or Expedient much of a Piece with what is yearly pra- 
ctiſed by the General Aſſemblies of the Church of Scotlaud. 
who ſupplied the Shortneſs of their own Endurance, by re- 
ferring to a Commiſſion the ſeveral Matters which the Aſſem- 
bly cannot overtake, to be finally determined even as they 
themſelves might have done. by 
And it was laid further, That amongſt other Petitions, one 
was preferred for the Inhabitants of Orkney, praying inter 
alia, that the moveable Tenants thereof might be free of Pay- 
ment of Taxation ; and which Petition contains alſo another 
Article in the following Words. Item, It is craved by the 
*« Udalers of Orknty and Zetland, who have theſe many 
Ages, conform to the Daniſh Law, poſſeſt their Land up- 
on Payment of Skar and Teind, that no Man be interpoſed 
between his Majeſty and them to moleſt them, but that they 
remain his Majeſty's immediate Vaſſals, for Payment of 
«+ $kat and other Duties conform to their Rentals, ay and while 
„his Majeſty conform their Rights to the Laws of the King- 
„ dom.” From which he obſerves, That the removeable Te- 
nants petitioned to be free from the Taxation, bur ſo did = 
| | the 
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the Udalers, who 38 ntly ſubmitted to the Taxation im- 
: | 


poſed upon them by the Act paſt in that Parliament. 
Your Petitioners muſt leave it to theſe who are better ac- 
ainted than they are with the Conſtitution of the Parliament 
of Scotland, and the Proceedings of the General Aſſembly of 
the Church of Scotland, to examine the Juſtneſs of the Com- 
riſon made betwixt them in the Particulars aforeſaid; but 
that Part of the Obſervation appears to be of no Conſequence 
in the Caſe. SITY ul, ©4, Mt 
| Your Petitioners have not ſeen the Commiſſion referred to 
by the Earl of Morton, nor do they think it material for them 
to enter upon an Enquiry into the Nature and Powers of that 
Commiſſion, if any ſuch was; but your Petitioners believe 
that a Commiſſion was appointed at the Calling of the Parlia- 
ment in Terms of 218. Ack. 14. Parl. James VI. which 
was thereby appointed to meet twenty Days before the Par- 
lament, - to receive all Manner of Articles and Supplications 
concerning general Laws, or touching particular Perſons, to 
the Effect that things reaſonable and neceſſary might be for- 
mally made and preſented in a Book to the Lords of the Ar- 
tieles in Parliament Time; and if this was the Caſe, the Peti- 
tion referred to would be preſented before, and not after the 
parliament: But whether it was before or after, is nothing to 
the Caſe ; for if it was after, there was no Occaſion, nor poſ- 
ſibly could it have been of any Effect to prefer ſuch a Petiti- 
on to a Committee of Parliament. who, whatever Powers 
they might have, it cannot be thought that they had the Power 
of repealing an Act paſt in xhe Parliament itſelf, from which 
they derived their Authority. If ſuch had been their Power, 
it would have been even more extenſive than the Powers of 
the Commiſſion of-the General Aſſembly of the Church of 
Scotland, which cannot repeal the Acts of the General Af- 
ſembly itfelf; and if the removeable Tenants of Orkney were 
by the Act of Parliament liable to the Taxation then impoſed, 
Wo 97 2500 NI GR ü D 10 nie ν. they 
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they could not have been diſcharged by this Commiſſton of 
Parliament; and therefore, when they pray to be exeemed 
from the Taxation, they muſt mean nothing elſe by Taxati. 
on, but what in the other Part of the Petition is called the 
Sat, which is a convertible Term for Taxation. 


And that this was only their Meaning is plain from che 


Taxation Act 1633, itſelf, which contains a Clauſe, whereby 
after narrating the great Abuſe that had been committed by ſun- 
dry of the King's Leiges in compelling poor Farmers, Te. 
nants and Labourers of the Ground to relieve them of the 
whole Burden of bygone Taxations, whereby the Tenants 
were impoveriſhed; therefore ſtatute, that the Taxation ſhould 
only be paid by ſuch as have free Rents, Lands and Goods 
of their own, and that no Perſons whatever exact or compel 
his Tenants or Farmers removeable, who pay Farm and other 
dear Duty for the Lands occupied by them, to pay any Part 
of this preſent Taxation, or to ſeek Relief at their Hands of 
the ſame: And as thus it appears, that the whole remoyable 
Tenants in Scotland were exeemed from Payment of this 
parliamentary Taxation; if theſe Iſlands were liable to the 
* then impoſed, a Petition from the removable Te- 
nants in Orney, to exeem them from what in that Caſe they 
were exeemed from by the Act, impoſing the Taxation itſelf, 
would have been extremely ludicrous; and if we ſhall ſuppoſe, 
that the Petition was preferred before the Act of Parliament 
was paſt, it could never be meant of the Land Taxation, that 
the Parliament was about to impoſe. It would have been e- 
qually unneceſſary to have made ſuch Requeſt before the Act 
of Parliament, as after, becauſe the fame Clauſe, with reſpe& 
to the removable Tenants, appears in the Taxation Act 1621, 
of which the Clauſe in the Taxation Act 1633, as to this Par- 

ticular is only a Tranſcript. | | 
And therefore it is impoſſible, that the removable Tenants 
in Orkzey could mean any Thing elſe by a Taxation, but the 
at, and the Occaſion of thc]Application has been, „ 
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Scotland, the Sheriffs and other } of the Tax im- 
poſed upon the Laities Lands, and the Church- men, for their 
Relief, oppreſſed the poor Tenants, an Abuſe corrected by 
the Acts of Parliament 162 T and 1633; ſo theſe who had the 
uptaking of the Sat in Orkrey, had attempred to ſqueeze 
the ſame from the poor Tenants there; to correct which Abuſe 
this Petition has been intended, and it will be obſeryed, that 
as the removable Tenants petitioned to be free from the Skat, 
which they call Taxation, ſo the Udalers aver, that conform 
to the Daniſh Law, they had poſſeſt their Land for Payment 
of Skat and Teind only; they do not petition to be free 
from the parliamentary Taxation, to which they had never 
been ſubject: Their only Requeſt is, that they might remain 
his Majeſty's Vaſſals for Payment of Scat, and other Duties, 
and that none other might be interponed betwixt the King 
and them. They had been grievouſly oppreſt, not many 
Years before, by Patrick Earl of Orkney, who was 


brought to condign Puniſhment, and forfeited Anno 1612, up- 


on that Account; and it was from their Fears, that another 
Grant might be made, that might make them depend immedi- 
ately of a Subject, that they preſented this Petition, which is 
fo far from proving that theſe Iſlands were ſubject to the par 
liamentary Taxation, that it is a Proof of the contrary, and. 
in Fact. it is not true, that ever the Udalers of Orkney paid 
any Taxation impoſed by Parliament for their Lands before 
the 1667, nor was the Rule for leyying the ſame applicable 
to Orkney; theſe Taxations which were impoſed in conſe- 
ence of a yoluntary Offer of the Subjects by their Repre- 
ntatives in Parliament, and by the Lords of Parliament, 
could not be extended to Orkney, which never had a Repre- 
ſentation in Parliament, where a Taxation was impoſed till 
the Reſtoration. The only Perſon in Orkney, who was ſub- 
jet to the Taxation, was the Biſhop of Orkney, who as 
ſuch was a Member of the Parliament and Convention, and 
0 Was 
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was ſubject to pay his Proportion with other Church-men, in 
conſequence of his own free Offer. | 

From what has been faid, it is a Conſequence, that as theſe 
Iſlands were free from the parliamentary Taxations, in re- 
ſpect of the annual Shar, or Taxation payable by the Land- 
holders thereof: So when they came to be ſubject to the Cels, 
and liable to pay the Land- tax collected by the valued Rents, 
they fell in courſe to be free of the Taxation called at, for- 
merly levied by the Penny Lands, and their not being ex- 
preſly excemed from the Ska? by the Supply Act, after they 
were made ſubject to the Ceſs, has only proceeded from the 
Opinion, that the Taxation could not be twice levied, con- 
form to different Rules; it was thought, that the Obligement 
to pay the Sat, was ſatisfied by the Payment of the Ceſs. 
Aud that this was ſo underſtood does further appear from 
the Tenor of the Grants to the Earls of Orkney, and to the 
Earls of Morton; for in the Grants to the former, the at 
is expreſly mentioned, as well as the Toll for Ships, and the 
Money for Anchorage of Ships, and Cuſtoms and other Branch- 
es of the Revenue; and the Right of - Admiralty, and the 
Grant 1643, to the Earl of Morton, bears a ſpecial Relation 
to the Grants in Favours of the Earls of Or4ney ; but inthe 
Grant to the Earl of Morton 1707, as the Dues for the An- 
2 and the Toll of Ships are not mentioned, becauſe 
thoſe had been diſcontinued to be paid ever aſter the Treaty 
of Breda; ſo there is not one Word mentioned of the Mat 
which was now payable by way of Aſſeſſment for the publick 
Service; and yet the Earl of Morton's Grant 1707, is ex- 
tremely particular: It mentions the Feu- duties, Mails, Farms, 
Kains, Cuſtoms, Caſualties, Services. Proſits, and other Du- 
ties, in many Places, both in the Signature and in the Char- 
ter; but the Word Sat, which was a very conſiderable and 
well known Thing, is not once to be found in either the 
Signature or Charter 1707, no more than it is in the Charter 


1742. 
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1742, in which due Care ſeems to have been taken to expreſs 
every Thing which was intended to be grantddt. 

Thus your Petitioners hope they have ſhown, that the at 
is now no longer due; and if it were, that it is not granted 
to the Earl of Morton. „„ | | 

Again, it was urged, that the Iflands, when erected into 
an Earldom or Lordſhip, were granted to Earl Robert of Ork- 
ney, and afterwards to his Son Patric, who both had Right 
to the Sat, being per expreſium conferred upon them; allo, 
that the Grant made to the Earl of Morton, anno 1643, re- 
fers to, and confers in general whatever had been granted to 
the Earls of Orkney ; and tho' by the Gifts of 1707, and 
1742, the Stat is not granted, neither per expreſſum, nor by 
any Reference, yet the Earldom of Orkney, and Lordſhip of 
Zetland, being thereby conferred, the Kat, as is alledged, 
is herein ' comprehended, as Part and Pertinent. Thus the 
two Earls of Orkney, and alſo the former Earls of Morton, 
had Right to the Sat, not as a Part and Pertinent, but be- 
cauſe it was per expreſſum given to them, or by Reference; 
and yet the Defender pretends he has Right to the Sat alſo. 
not as paſſed to him per expreſum, nor by any Reference. 
but as a Part and Pertinent: Beſides, this Argument proves 
too much ; for if the King's at were indeed comprehend- 
ed in his Gifts, as Part and Pertinent of the Earldom and Lord- 
ſhip, becauſe granted per expreſſum to the Earls of Orkney, 
or by Reference, to the former Earls of Morton, alike with 
the Earldom or Lordſhip itſelf, it would thence follow, that 
the Toll of Ships, the Anchorage-money, the Rights of Ad- 
miralty, and the Cuſtoms and Impoſts of Merchandice, were 


herein alike comprehended, having been conferred upon the 


Earls of Orkney, and enjoyed by them and the former Earls 
of Morton, alike with the Kat of the Iſlands; and yet to 


none of thoſe Branches of the publick Revenue does the De- 


fender lay Claim, as Part and Pertinent of the Earldom and 
Lordſhip, except to the King's Sat only, which yet by his 
* D Gift 


« & 

Gift is no more 1 than the reſt, and beſides is the 
only Branch perhaps of thoſe publick Revenues, which in the 
Year 1667, was not in the Crown to confer, having ſunk or 
ceaſed upon the new Aſſeſſment... e 

It was ſaid for the Earl of Morton, That if the Stat was 
to be taken from him, it had been more for his Intereſt to 
have applied to Parliament for Pay ment of his 30,000 J. than 
to have procured an Act of Parliament diſcharging the Redem- 
ption. It was allo . that the Charter 1707 was a 
Grant due to him in Juſtice, whereby he was reſtored againſt 
what had been brought about by Party Influence in the Year 
1669, when his Predeceſſors were deprived of the Earldom 
of Orkney, which they had ſo juſt a Title to; and therefore 
his Grants 1707 and 1742 ought to be beneficially explained 
for him, ſo as to include every Thing that is contained in the 
former Grant, which he ought not to have been diſpoſſeſſed 
of. | | 125 : 5 
' Your Petitioners think it improper. for them to enter mi- 
nutely upon the Conſideration of thele Matters, they are hope- 
ful the Court will not find Cauſe to explain or extend a Grant, 
fo as to ſubject the Purſuers to pay double Land-tax, #r/?, to 
the Publick, as other Subjects do; and 249, to the Earl of 
Morton their Fellow-ſubject. And as to his Lordfhip's late 
Grants their being given quaſi per modum juſtitiæ, the con- 
trary appears from the Act of Parliament 1669, which aſcribes 
the Grants to the Earl of Morton, to Importunity on one Side, 
and a Prevalency of Goodneſs and a complying Inclination 
on the other, and allo from a Petition to Parliament for the 
Earl of Morton 1693, and from an Anſwer for his Majeſty's 


Advocate, both ingroſſed in an unprinted Act of Parliament 


of that Year, it appears, that the Reduction and Act of Par- 
liament 1669 were homologated by the Earls of Morton, who, 
by two voluntary Deeds, renounced their Pretenſions to theſe 
Iflands for ever; and your Petitioners will oppone what was 
faid by his Predeceſſor in a Memorial to the Court of Seſſion 

ano 


I 

Anno 1718, Wherein the Earl of Morton ſays, that the Gift 
1643 was granted without good Cauſes, for the honourable 
Aliment and Support of the Family of Morton only, and was 
therefore effetually reduced by a ſolemn and formal Decreet 
of the Lords of Seſſion, ratified in Parliament Auno 1669: 
That the Gift 1707 was by no means a Reſtitution upon the 
Merits of any former Gift, becauſe Reſtitutions muſt complain 
of Injuries and Injuſtice, which he neither did nor could do, 
with regard to the Reduction 1669, having proceeded upon 
uncontrovertable Grounds of Law, and conform to Laws not 
only ſtanding in Force, but abſolutely neceſſary for preſerving 
the Patrimony and Demain of the Crown; that it was no o- 
ther than the Reduction of a Right without a Title, a Right 
manifeſtly againſt the Laws of the Land, to the Poſſeſſion 
whereof the Crown might have ſummarily entred even before, 
or without the Reduction, in Terms of the Act of Annexati- 
on 1669; quo fronte therefore, ſays the Earl in that Memo- 
rial, can the Grant 1707 be called a Reſtitution per modum 
juſtitiæ? It was an original Grant, an original new Grant 
by and from the Favour of the Sovereign ; for the Earl owns, 
and of abſolute Neceſſity muſt own this whole Gift as a fa- 
yourable Donative from the Crown, a Donative of Fayour, a 
Gift which he owes to the Bounty of the Crown, ſought and 
crayed out of nothing but Favour. And as this is the Earl of 
Morton's own Declaration with reſpect to his Grants, and as 
your Lordſhips found that his Gifts proceeded, and were granted 
per modum gratiæ, and not per modum juſlitiæ, there ſeems 
to be no Foundation for his preſent Pretenſions, that the 
ſhould be beneficially interpreted, and extended to whatever 
was contained in former Grants, as if the late Grants were 
only a Renewal of the former, and reponing his Lordſhip per 
modum juſtitiæ to his anticat Right. 

It may be very true, that the Earl of Morton meant to le- 
vy the Sat in all Time coming, as compreheuded under his 
Gift, but it appears he did not think ir proper to mention it 
SX 


16 
expreſly in his Gift. And as to the 30,000 /. whether the 
Earl was Creditor to the Publick or not when the Grant 1643 
was made, the Purſuers and the other Heritors of Orkney 
could have wiſhed that his Lordſhip had made Application for 
Repayment ; they would moſt chearfully have contributed 
their ſeveral Proportions thereof, and have made good the 
Sum to the Earl, on Condition of their obtaining from the 
Crown a Grant in their own Favours of what the Earl of 
Morton may be intitled to demand from them ſeverally, in 
conſequence of the Grants he has obtained. 
The Earl of Morton alledged alſo, that he had poſleſſed 
the Hat for above 40 Years, and thus had Right by Preſcri- 
tion: But Imo, It is not true in Point of Fact, the Ikat has 
not been paid by the Petitioners for ſeveral Years, and the 
Earl's Right only commenced in the 1707; and 240, In Point 
of Law, there can be no Preſcription without a Title, and the 
Skat is not comprehended in the Earl of Morton's Grants. 


May it therefore pleaſe your Lordſhips, to alter the 
Tnterlocutors of the Lord Ordinary, and to find, 
that your Petitioners are not liable to pay Skat to 
the Earl of Morton, and to decern in the Conclu- 
ſion of Declarator of your Petitioners Immunity 

From the Skat. | 


According to Juſtice, 1 
THO. HAY. 
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12 Things are chieſly here propoſed : 1/. To illu- 
ſtrate, thar the true and genuine Signification of the 
Word Sat, a Term never uſed by any Feudaliſt, is of the 
ſame Import or Signification, as Ceſs or Land-tax with us. 
And 244%, To ſhew that the Polity or Laws and Cuſtoms of 
Orkney, in Matters of civil Right, were to remain with the 
Inhabitants the ſame after as before the Annexation to the 
Crown of Scotland, and to give ſome Hints or Specimen 
wherein their Syſtem was peculiar to themlelves. 

To account the more fatisfyingly for this Peculiarity, the 
Court will be informed, that when the Sovereignty of theſe 
Iſles was engaged to the Scots, the Inhabitants were to change 
their Maſter, but not their Condition ; for Chriſtian of Nor- 
way purpoſing to redeem theſe Iſlands, and being ſenſible of 
the Confuſion thar might attend any Change in their publick 
State, made it an Article of the Treaty that they ſhould re- 
tain their own Courts, little Parliament, or, in their Language, 
Lawting, their Laws, Magiſtrates, and whole Cuſtoms, as 
under the Dominion of Norway; and this Norwegian Sy- 
ſtem was afterwards recognized by the Kings of Scorland, in 
a Multitude of Examples, ſeveral of which ſhall be here con- 
deſcended on: But as it may be naturally ſuppoſed that the 
Farmers and great men, who from Time to Time obtained 
Grants of the Revenue of theſe Iſlands from the Crown, did 
introduce Innovations into their peculiar Syſtem, wherever 
theſe Innovations would turn to their own Advantage; it can be 
no Surprize that the Inhabitants fo diſtant from the Metropo- 
lis of Scotland, and entire Strangers to the feudal Cuſtoms 
prevailing there, came to have their Land Rights ſo blended 
by the Power and Privilege of the firſt Exactors, as to pave 

E a Way 
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a Way for ſubjecting them inſenſibly to Duties, which by the 
Nature of Allodium, or udal Rights, (the only proper Term 
among them) they ought not to pay. 

This will in ſome Meaſure, if attended to, account for their 
long Silence, even when their Intereſt was ſo much at Stake. 

But not to digreſs further in a Matter that can be diſtinctly 
made out, and may even be ſuppoſed : | 

The Petitioners, for inſtructing the firſt Head, namely, that 
Skat is a Term ſynonimous to our Ceſs or Land-tax, beg leave to 
refer to the following Authorities from the Nur ſe or Norwegian 
Tranflation of the Bible, viz. Matt. xxii. 17. which our 
Engliſh Verſion renders, Is it lawful to give tribute unto 
Ceſar, or not? The Norway Verſion renders it thus, Er 
det tilladt at give Keyſerrer Sat? That is, 1s it lawful 
to give Skhat unto Ceſar, Then follows: But Feſus per- 
cerved their wickedneſs, and ſaid, --- Shew me the tribute. 
money.---Lader mig ſee skattens mynt,---ſays the Verſion of 
Norway; Let me ſee the money of the at. Allo, Rom. 
xiii. 7. Render therefore to all their dues, tribute to whom 
tribute is due, cuſtom to whom cuſtom.— -- The Norwegian 
Verſion renders thus, Saa giver alle de ting i ere de Si- 
dige; den gat ſom bor stat, den told ſom bor told.---The 
Skat to, whom Skat, the Toll to whom Toll. — Allo, 
Luke xi. 1. There went out a decree from Ceſar Au- 
guſtus, that all the world ſhould be taxed. The Verſion 
of Norway renders thus, Dor udgik en befalning fra Key- 
fer Anguſto, at alle verden Stulle beskrike till Skat ;---- 
That all the world ſhould be cenſed or inrolled, in order 
20 4 Skat.---Then the different Verſions run thus: And this 
taxing was firſt made when Cyrenutis was governor of H- 
ria. Deune beskridelſe var den allerforſte ſom skeeae 
der Cyrenius var landskerre i Cyrien. And this cenſus or 
enrolment was firſt made, &c.— And all went to be tax- 
ed, every one into his own city.---Og de ginge alle at lade 


ig beſerive till shat, huertil ſin ſtad. - And all went tobe 
| en- 
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, enrolled for the Skat, every one "3 his 0wn city. -And 
Joſeph went alſo up from Galilee,---to be taxed with Ma- 
ry his eſpouſed wife. Da. drog. ag Joſeph op af Galilaez; 
at hand Skulle lade fig beſtrive till Stat, med Maria, 
ſin trolovede huſirue.— In order to be cenſed for his Skat, 
with Mary his eſpouſed wife. So allo, in many Paſſages of 
the Old Teſtament, as well as the New, the Words rendered 
Tax or Tribute in the Enxgliſh Verſion, and their Deriva- 
tives, are in the Norwegian Verſion expreſſed by the Term 
Hat, and its Derivatives. Therefore, in the Language of 
Norway, which was likewiſe the Language of theſe Iſſands, 
Hat is the Term for Tax or Tribute, which is not in the 
Nature of Rent or Feu: duty. 

And as at in Norway, and alſo in theſe Iſlands, is the 
Term for Tax or Tribute, fo is it in other Countries of Eu- 
7 rope, wherever the Gothic, or any of its Dialects, is vul- 
f MW garly uſed. Thus, as is already obſerved, King Olaus, the 
z. MW Apoſtle of Sweden, is ſirnamed Skot-Konung, 1. e. the Tri- 
mn FF butary-King, becauſe he ſent Tribute to the Pope, by Advice 
n of his Biſhops. Rex SnecizOlans, i. e. tot. Ronung, Tributa- 
J rius Rex cognominatus eſſe exiſtimatur, quòd hortatu Præ ſu- 
ze lum Sueticorum ad Ponti cem Romanum mi ſiſiet tributum. 
o, Loccen. Hiſt. Suec. Lib. 2. Hence in old Exgliſh allo. or Saxon, 
which has a near Affinity with the Gothic, the Borough's 
n Part of the publick Land- tax is termed St, and their Im- 
y- poſts Lot. Terms at this Day, and in this Senſe kept up in 
— all the Cities and Boroughs of Great Britain: All which 
er proves, that the King's J&a# in theſe Iſlands from the Term 
is Þ itlelf, was Tax or Tribute, which is not Rent or Feu- duty. 
3- vor in the Nature of it. And as this Tax or Tribute iſſued 
de from Land, like Hideage in England, and the old Taxation 
rin Scotland, it was therefore the old Land- tax or Ground- 
x- | ſubſidy of the Iſlands paid for the publick Exigencies of the 
4e State. | 
be | | As 
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As $kat in theſe Iſlands, and wherever it is known, is the 

Term for Tax or Tribute, ſo it appears indeed the very Thing, 

as may be eſtabliſhed from the following Conſiderations ; 

1. When the Iſlands were pawned to the Scots, King Chri. 


ſtian of Norway lent Letters to the Inſulars, requiring them 


to own the King of Scots, and to pay their Tribute to him, 
till the Iſlands ſhould be redeemed, Torf. Orcad. lib. 11, 


p. 189. Therefore by theſe: Inſulars, there was a Tribute at 


that Time due to the King of Norway, which was afterwards 
to be paid to the King of Scots; and yet of them the King 
of Scots received no Tribute, nor claimed any but the Shat 
only, which is therefore the Tribute mentioned in CHriſpian's 
Letters, and yet it cannot be pretended, that Feus were then 
known there. | 

2. As Skat, in Norway, is the Term for Tax or Tribute, 
ſo Farm-rent, in Contradiſtinction to this, is there called 
Land-skyld, i. e. Land-duty in the Or7kneys, Land- mail, by 
which Crown Rent alſo, or Feu-duty, is expreſt, in Contra- 
diſtinction likewile to Hat; and hence thoſe diſtinguiſhing 
Marches kept up betwixt them, not only in the Rentals or 
Surveys of the Or&rneys, but likewiſe in the Books of the 
Farmers and Grantees of the Iſlands, the King's Ska? being 
firſt entered and charged by itlelf, under its proper Name, and 
a Part from this, as a diſtinct Thing, the Rent or Feu-duty, 
called Land-mail, by itſelf, under its proper Name; therefore 
Kat cannot be that, nor in the Nature of that from which it 
is} thus diſtinguiſhed, 2. e. Rent or Feu-duty, but in the Ren- 
tal or Survey of the Orhneys. Anno 1595, now in the Laigh 
Parliament-houſe, at is engliſhed by the Word Stent, which 
is a convertible Term for Extent ; or Land-Tax, therefore Skat 
is Land-tax. 

3. In Dome ſday Book, the Entries of Land, in order to 
Hideage, are firſt by Counties, then by Towns or Manors, 
and laſtly by Hides, Half-hides and Virgates of Land, ac- 
cording to which the Hideage is limited; ſo allo in the Or- 


neys 
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yeys, and in Zetland; the Entries are firſt by Iſlands or Pa- 
tines, then by Towns or Villages, and laſtly by Mark-lands,' 
Pennies and Farthings, according to which the Sat is limi- 
ted; therefore Sat in the Orkneys, and in Zetlaud, is in 
the Nature of Hidage in Domeſday Book, i. e. Tribute-real, 
Land tax, or Ground-ſubſidy. "115% vm 

4. Beneficta or Fees, are not known in Norway, nor in 
thele Iſlands were they known, till an Entrance was wrought 
for them by the Reformation; and yet in theſe Iſlands, as in 
Norway, all Lands owed at to the State, whilſt Fees here. 
as well as in Norway, were yet unknown, and therefore eat 
cannot be Feudal Rent, but Ceſs, or the publick Tax, for 
Support of the State, from which no Udaler pretends Ex- 
emption, but, except in theſe Iflands, no Britiſh Subject pays 
it twice. | . 

It is further obſervable, that in the Records of Parliament, 
anno 1592, the Earldom of Orkney, and Lordſhip of Zei- 
land, are diflolved from the Crown, and confirmed to Earl 
Robert of Orkney, and his Son Patrick, in Terms of a Grant 
made to them anno 1591, to which this Act of Ratification 
and Diſſolution makes Reference, and by which the Iſlands 
are granted. Und cum tolloneis, anchoragiis, cuſtumis, le 
wattle, forcop-land, ſetterton, auſtercop, ſkatis, land-mailis, - 
wrack, waith, wair, O' aliis juribus & divorits quibuſcun- + 
que, diftis comitatui & dominio pertinen. All which is a-new 
erected into an Earldom and Lordſhip, alike with the Juriſ- 
dition, Rights of Patronage, and other Patrimonies thereof. 

Alſo, in the 1612, when this Grant was taken away, the 
whole Lands, Ifles, Holms, and others, within the Earldom 
of. Orkney, and Lordſhip of Zetland, are annexed to the 
Crown, with the haill Lands called Udal-lands, Rait, M- 


nin, Saymin, Tolls, Anchorages, Cuſtoms, Wattle, Forcdp-lands, - 
Setterton, Auſtercop, Skats, Land-mails, Wrack, Waith, Mair, 
ais, and other Rights and Duties whatever, pertaining to thy" 
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ſaid Earldom of Orkney, aud Lordſhip of Shetland, —as coy. 
tained in the Infefiments of Patrick Earl of Orkney. 

. Alfo, in the 1624, the Lands of Orkney and Shetland are 2 
granted to Sir George Hay of Kinfawns, then High-Chan- 8 
cellor of Scotland, cum uni ver ſis le quoy-landis, iſlis, ker. t 
ris, holmi s, out-breckis & skatis, eiſdem adjacen. vel ſpectan. ſr 
& pertinen. Allo, all other Lands whatever, which had per- ti 
tained, or been annexed to the Earldom of Orkzey, and Lord- 
ſhip of Zetland, whether the 'Tenentry of Bir/a, the Bi. 
ſhoprick of Orkney, or the Lands of the Chapter,— cum 
tenen. tenun, libere tenentium . fervitiis, partibus, pendiculis gy 
pertinentiis quibuſeunque terrarum, inſularum, le quoy-landis, 
Skerreis, A arp out-breckis, skatis, aliorumque ſupra men- 
tionat. ac cum univerſis: privilegits, immunitatibus, libertati- 
bus, tolloneis, cuſtumis, anchoragiis, le wattle, forcop-landis, 
ſetterton, auſtercop, skatis, laud-mailis, wrack, waith, vert, 
wair, ---- cafualitatibus, immunitatibus, decimis, feudifirme fir- 
mis & divorits, aliiſque proficuis & divoriis quibuſcunque, ter- 
rurum, inſularum, le quoy-landis, Skerries, holmis, out-breckis, 
Skatis, beneficiorum eccleftarum, capellaniarum, prebendarum, le 
ftellaries, burgorum in baronia, portuum marinorum, pi ſcaria- 
rum, aliorumque ſupra ſpeci icat.— All which Lands, (it 
follows) Iflands, Quoy-lands, skerries, Holms, out-brecks, * 
Sate, and others above-written, with the whole Parts, Pen- anc 
dicles, and Pertinents above expreſſed, in whole or in Part, I Eat 
formerly belonged to the Crown, as Part of its Patrimony, Nat: 
of had devolved to the King, either by the Proceſs and Doom I} fto1 
of Forfeiture againſt Earl Patrick of Orkney, or by the Con- oft 


q tract of Permutation made betwixt the King and the Biſhop Par 
} of Orkney; or laſtly, by theReſignation ad remanentiam made I dep 
to his Majeſty by the late Sir John Arnot of Barſwick. And Þ the 


afterwards in the Reddendo: Reddendo annuatim ---- pro omui- was 
bus O' ſingulis terris, inſults, le quoy-landis, skerries, holmis, I this 
out-breckis, skatis, beneficits, eccleſits, capellaneis, aliiſque præ- ] fer, 


feriptis,—— Great Seal Regiſter, Book 50. Num. 355. An 
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All which proves, . in theſe Grants, and publick Acts, 
the Kat is not conſidered as a Pertinent of the Earldom, but 
as a Thing that might be parted from it, like the Toll of 
Ships, the Cuſtoms and Impoſts, and thoſe other Branches of 
the publick Revenue conferred along with it. And it adds no 
ſmall Strength to the Argument, that in one of the Conſirma- 
tions in Proceſs, viz. of the Grant of the Land of Nunton, 
made by the Chaplain of Sr. Katherine, with Conſent of the 
Biſhop and Chapter, anno 1577, the Skat is entered in. the 

2 Reddendo, next after the Feu-duty, in theſe Words, 

„ind cum atis regiis in rsntali regio content. And at 

7 


the Cloſe of the Reddendo, when the Feu and augment- 

ed Duties are extended into one Sum, the King's Skat is a- 

gain diſtinguiſhed from the Feu-· duty, and mentioned by its 
„proper Name, Cum Skatis regiis prout in rentali re- 
', io content. And here the Hat being termed the King's 
Kat, at a Time when the Earldom or Lordſhip was not in 
che Crown; this ſhews it could be no Part of the Earldom or 
„ W Lordſhip, but a proper Branch of the publick Revenue, to 
ce which the Grantee of the Crown had no Right, nor after - 
i- MW wards could have claimed any, if per expreſſum it had not 
it been conferred. 
s, So likewiſe, in the Diſſolution of the Iſlands, anno 1707, 
1- WJ and the conſequent Charter, the Parts and Pertinents of the 
t, Earldom are all enumerated, and this with more Preciſion than 
y, at any Time before ; whilſt the Rights of Admiralty, the Cu- 
m FF ſtoms and Impoſts of Merchandice, and thoſe other Branches 
of the publick Revenue which then ſabſiſted, inſtead of being 
Þ Parts of the Earldom, are conſidered as diſtin things, and in- 
de dependent, ſuch as from the Earldom might be granted, and 
1d then in Fact were granted alike with the King's Skat; which 
i- was no more. And as the Sat had formerly ceaſed, and for 
„ this Reaſon was not then conferred, nor in the Crown to con- 
£- }f fer, the Defender therefore has no Right to it, more than to 
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thoſe other Branches of the publick Revenue, which are not 
in his Gift, his Claim to all being alike taken away. | 

The ſecond Head is intended to ſhow, that after the Ceſ- 
ſion of theie Iſlands, their civil Policy was to remain, and 
the Proofs of this will allo give Occaſion to exemplify many 
material Inſtances, wherein their peculiar Syſtems ſtood very 
oppoſite to ours. e ene | 

Their Form of making Laws or Acts for Adminiſtration of 
Juſtice, while under the King of Norway, was by their little 
Parliament or Senate, called Lawring. 

Of this frequent Mention is made in the Orcades of Tor. 
fur, but more particularly, the conſtituent Members are con- 
tained in an Act of their State yet extant, and which can be 
exhibite if there is Occaſion, and is noticed by Doctor Wal- 
ace in his Deſcription of theſe Iſlands, where it is ſaid, that 
the Act paſt, in noſtira publica & generali ſeſſione, in the 
Language of the Country called Lauting. 

In that Act they addreſs the King of Norway in the fol- 
lowing Terms: 1//uſtri & excellentiſſimo domino noſtro Nor. 
vrgiæ regi. Thomas Dei & apoſtolicæ ſedis gratia Epi- 
ſropus Orcadiæ & Zetlaudiæ, canouici Mecleſiæ Cathe- 


dralis, Sancti — * martyris glorioſiſſimi legifer ceteri- 


gue proceres, nobiles, populus ac communitas, ſive plebs co- 
ram deo in fide, & fidelitate atteſtamur, &c. I; 

This plainly evinces the Form of their Meetings, compa- 
ring greater Matters with ſmall, to have reſembled our Scors 
Parliaments, where the Lords, Clergy and Commons, fat all 
in one Body: Now that this Form was recognized by the 
Kings of Scotland, after the Ceſſion, is obvious from a Grant 
Arno 1587, wherein James the VI. confers theſe Iſlands up- 
on the Chancellor and Juſtice-Clerk, cum poteſtate curiæ ca- 
pitalis vocat. LAwTIN GS afſignand:; and the lame Expreſſi- 
on is repeated in the Grants to the Earls of Orkney, particu- 
larly to Kobert the firſt Earl, Anno 1589; and hence it is, 


that in a Record of the publick Tranſactions of theſe —_ 
under 
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under Earl Pasricl the Son of Robert, from the 160, to 

the 1604, many Laws and Acts are enacted, as in a diſtinct 

Country, having the free Adminiſtration of its own Affairs. 
And as they were underſtood to have the Powers of enact- 

ing their own Conſtitutions, ſo they had their peculiar ffi- 

cers for the Adminiſtration of Juſtice; the 3 of whom 


was their Legifer or High Foud; and the Onder Fond, 
which reſembles our High-Sheriffs and their Deputes; and 
theſe Judges were underſtood to diſcharge their ' Office a- 
greeable to the proper Laws and Conſtitutions of the Coun- 


| try, even after the Ceſſion of theſe Iſlands to the Crown of 
. Scotland, and this after theſe Fouds derived their Authority 
from the Governors of Orkney, appointed by the Kings of 


Scotland. Thus when Gilbert Balfour Maſter of Houthold 
to King Henry and Q. Mary, Anno 1565,” was appointed 
; Governor of theſe Iflands, he is impowered to adminiſter Ju- 
: ſtice ſecundim conſuetudinem patrie ; and in the Grant a- 
: bove mentioned to the Chancellor and his Collegue, beſide 
| the Right of convocating and adjourning the Lawrng, and of 


. appointing Fords: Thele Fouds are ordained to adminiſter 
ö Juſtice ſecundum leges & conſuetudinem patriæ Orcadenſts 


Zelandiæ. And again, in the Reddendo of the fame Grant, 
- 525 & facien. nobis, & ſuceeſſoribus noſtris pro dittis 


Yi officiis Fuſticiaris' & Foude debitam & legit imam admi- 
Il -uiſtrationem juſticiæ liedgiis & incolis. dictarum patria- 
je rum Orcaden. & Zelaudiæ, aliiſque quibus decet, ſecun- 
nt dum leges & confuetudinem earund. & formam juſticie in 


De ii ſdem priils uſitat. And in the very ſame Terms is the 
2. | Grant Anno 1589, to Robert Earl of Orkney, and the other 
7. | new Grant to Patrick, Anno 1600, conceived. And where 
u- | ever any new or ſpecial Method of Succeſſion was meant to 
is, be introduced there, even of conſent of the Party whole Sug- 
ds ceſſion was intended to be regulate, as Succeſſion there went 
ex on a very different Method from- what it does here in Sco#- 

laud : In theſe Caſes a ſpecial Grant fromthe Crown, _— 

| E ing: 


„ 
ſing with the Lay of the Country was underſtood to be ne. 
ceſſary; thus Q. Mary, Anno 1566, grants an Eſtate in Oy A. 


ney to Gilbert Balfour of Weſtray, and his Heirs-male, Hic 


quoad omni tempore futuro unicus heres maſculus ſucce. 
dit poſt alium, quamdiu vixerat poſſideat © gandeat haſte 
terra, ſecundum conſuetudinem Scotia, non obſtau. le- 
gibus patriæ Orcaden. eand. gaviſionem ſeu poſſeſſhonem re- 
caſantibus. And: allo in another Grant, Anno 1587, by the 
Crown to Hugh Sinclair of Burgh, of an Eſtate in Zetland, 
and to his Heirs, ſecundum formam © modum fucrefjionis 
infra reguum noſtrum SFcotiæ obſervat. ſeiS. iquod u. 
nus heres immediate poſt alterum ſuccedet ab/que diviſin- 
ne, non obſtan; legibus © conſuetudinibus patriæ Zelandiæ 
in contrarium obſervat. And the fame Rule of Succeſſion 
is repeated in another Grant to Mudie of Breakneſs, Anno 
1591. And. a Variety of other Inſtances might be condeſcend- 
ed on, to ſhow that the Succeſſion to Lands in this Country 
was rather Judaic than feudal, and that without a ſpecial Grant 
from the Crown, acquieſced in by the Perſon concerned, their 
Cuſtoms were not underſtood to be inſerted. From all which, 
as it does not appear that ever the Nature of the t was 
changed by any general Law, fo it could import in later 


Times no other Thing than it did in more ancient, namely, 


that it was the Ceſs pay able to the State; and conſequently the 
7 of it now is a Grievance which ought to be re- 
reſt. 5 Wy | 

The Petitioners, from looking into the Recorgs, cannot 
help obſerving, that, as early as the 1575, their Oppreſſions 
begun under Robert the firſt Earl of Orkney, who, being na- 
tural Brother to the Queen, loaded them with many Hard- 
ſhips. This appears from the Records of the Privy Council 
3iſt January 1575, in theſe Words: Forſaemeikle as my 
Lord Regent, and the Lords of Secret Council, conſider- 
ing the many and divers Complaints made by ſundry Inha- 


* bitants of the Countries of Orkney and Zetland, for Nr 
> they 


they are not only heavily troublit, herreit and oppreſſit by 
Companies of Sudarts, (Soldiers) and others broken Men, 
depending upon Lord Robert Steuart, but allo are ſae hal- 
den under Thraldome and. Tyranny, that they can have nae 
« Paſſage; neither by Sea nor Land, to repair to-thir Parts to 
complain hereupon, and ſuite Redreſs and Remeid by Courſe 
of Juſtice, or yet to do others their lawtul Errands and Buſi- 
* nels, as our Sovereign Lord's free Leiges, being expreſly 
© jnhibite thereto be Proclamation, and the Ferries and all o- 
ther common Paſlages ſtopt by the ſaid Sudarts, and others 
bearing Charge of the ſaid Lord Robert, wherethro' the ſaid 
Countries and Inhabitants thereof is able to be all utterly 
* herriet and wrackt for ever.” | | 

And not long after Commiſſioners are ſent to enquire into 
the Truth of the many high Attempts, inordinate Oppreſſi- 
ons and undue Exactious, daily committed upon, and com- 
plained of by the Inhabitants of Zetlaul. 

And again, from the Records of the Privy Council 1609 
and 1611, Earl Patrick, the Son of the faid Robert, follow- 
ing his Father's Footſteps, thought proper to continue the 
ſame Oppreſſions, and thereupon fell a Sacrifice ro publick 
Juſtice. The particular Enormities he had committed are not 
ſpecially enumerated ; but, from a Commiſſion Anno 1612 ro 
the Biſhop of Or#ney, ſeveral undue pecuniary Exactions may 
be ſuppoſed to have made Part of them, for the Biſhop's Com- 
miſſion runs in theſe Words, Forſaemeikle as the Govern- 
* ment of the Countries of Orkney and Zetland has been in- 
« terrupted, neglected and overſeen, partly by the Iniquity 
« of bypaſt Times, and partly by the Rebellion of Patrick 
Earl of Orkney, who abuſing that Credit and Truſt which 
his Majeſty repoſed in him, did, under Colour of his Ma- 
« jeſty's Princely Authority, commit many great Enormities 
and Infolences upon his Majeſty's poor People, Inhabitants 
< within the ſaid Bounds, whereon many Complaints have 
been made, aud ſufficiently qualified in Preſence of the Lords 
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"© of Privy Council, for whilk' the faid Earl is now Priſoner 


© Sc? Theſe Facts tend to ſhow how early the Inhabitants 
of theſe Iſlands were inured to Oppreſſions; and as the Po. 
verty thereby drawn on them, their Diſtance from the Seats 
of Juſtice, their Ignorance of the Laws of Scotland, ren. | 
dred their Acceſs to Redreſs fo very difficult, it cannot be 
wondred, if, more or leſs, they ſubmitted to theſe Grievan- | 
ces; and as little can it be any Surpriſe, that now, under 2 
Milde Government, and when the Acceſs to Juſtice is now } 

tent to all the Lieges, they make an Effort to have their | 
Rights duly aſcertained. 

Certain it is from the Records. at, for ſorts conſiderable 
Time after the firſt Grants of theſe Iflands to the Farmers, 


they did not yield above 400 J. Scots of an annual Revenue 


to the Crown or its Grantees, which at this Day is now Iwel 


led ſo as to comple: a yery 8 mute 
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